
 

 

 

 

 

OCTOBER 18, 2016 

 

David R. Holmquist VIA: U.S. MAIL AND EMAIL 

Office of the General Counsel 

Los Angeles Unified School District 

  333 South Beaudry Avenue 

Los Angeles, CA 90017 

 

 RE: Magnolia Science Academies 1, 2 and 3 Staff Report 

 

Dear Mr. Holmquist, 

As you are aware, our office represents Magnolia Science Academies 1, 2 

and 3 (individually “MSA1”, “MSA2” and “MSA3”; collectively “MSA”), which 

are all academically successful charter schools authorized by Los Angeles Unified 

School District (“LAUSD”).  After operating for multiple terms with high academic 

improvement for its pupil subgroups, MSA submitted renewal petitions on August 

22, 2016 seeking to continue educating students for another five-year term.   

Following the submission of the renewal petitions as well as the public hearing for 

the petitions, our office was surprised to receive the LAUSD Staff’s (“Staff”) 

recommendations to deny the renewal of the three schools.   We write this letter to 

correct inaccuracies, misrepresentations of law, and analytical errors contained in 

the Staff recommendations and to provide notice to your office that, should the Staff 

recommendation be adopted by the LAUSD Board and the MSA schools are denied 

on that basis, we are prepared to take legal action against LAUSD, including but 

not limited to bringing claims on the basis of discriminatory practices in violation 

of state and federal law.   

 

In making their recommendation, Staff asserts that MSA are (1) 

demonstrably unlikely to successfully implement the educational program set forth 

in the petitions [addressed in sections I and II]; and (2) that the petitions do not 

contain reasonably comprehensive descriptions of all of the fifteen elements 

required in a charter school petition [addressed in sections III and IV.]  Both 

assertions are demonstrably false as will be shown herein, and in any case, Staff 

has wholly failed to provide substantial evidence to prove such assertions as 

required under the law.  As a result, the flawed recommendations should be 

withdrawn and the petitions should be approved as required by law. 
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I. The Staff Recommendation Misrepresents and Fails to Meet the Requirements of 

Education Code Section 47607 and SB 1290.  

 

A. Staff did not provide evidence that it sufficiently considered the academic improvement 

for all pupil subgroups.  

 

Initially we note that the staff recommendation fundamentally misrepresents the 

requirements and analysis required for renewals as provided in Education Code section 47607(c) 

and in line with the intent of SB 1290.  In fact, the staff recommendation summarily dismisses the 

overwhelming data contained in their own report that MSA has increased pupil academic 

achievement in practically every numerically significant subgroup of students, and generally 

outperforms both the LAUSD median and the residential median schools operated by LAUSD. 

(see data sets attached to Staff recommendations as provided by the LAUSD Office of Data and 

Accountability.)  

 

When reviewing a renewal petition, an authorizing body “shall consider increases in pupil 

academic achievement for all groups of pupils served by the charter school as the most important 

factor…” (Cal. Ed. Code section 47607(c)(2); emphasis added.)  Further, the legislative history 

for SB 1290, which added the quotation above, provides that “the charter authority must give extra 

weight to [increases in pupil academic achievement] when it considers all the factors for 

renewal…” (American Indian Model Schools v. Oakland Unified School Dist. (1st Dist.) 2014, 

227 Cal.App.4th 258, 281, quoting Sen. Rules Com., Off. Of Sen. Floor Analyses, 3d reading 

analysis of Sen. Bill No 1290 [2011-2012 Reg. Sess.) as amended June 20, 2012, p. 4.; emphasis 

added.)  The charter authority’s “consideration of [increases in pupil academic achievement] must 

be supported by substantial evidence”, which must “bridge the analytical gap between the raw 

evidence and ultimate decision or order” – “conclusory statements” are not sufficient to meet this 

burden.  (Schools, supra at 278; Topanga Assn. for a Scenic Community v. County of Los Angeles 

(1974) 11 Cal.3d 506, 514-515; emphasis added.) 

 

Staff make broad conclusory statements in their recommendation that are substantially 

similar to the statements made by the district in Schools, in that Staff “acknowledge the subgroup 

academic gains” and that MSAs numerically significant subgroups “have achieved academic 

gains”, but the recommendation dismisses these as simply needing “acknowledgement” and states 

that other factors “substantially outweigh” the academic performance without analysis. (Staff 

Assessment for MSA 1, p. 6; Staff Assessment for MSA 3, p. 6.)    Although the Staff report for 

MSA 2 is somewhat different, MSA 2 also met the minimum academic standards for renewal.  

Both the assessments and the recommendations simply restate a few selected statistics from the 

data set in their “analysis” of the academic performance of the school and do not provide a 

description of the data generally, all of which is woefully insufficient under the standard set forth 

in Schools and Topanga.   

 

In the two instances where the staff recommendations and assessments note a decline in 

performance, they unduly focus on student performance for one year on a single assessment – 

leaving out descriptions or adequate analysis of the data from other assessments, or applying the 

analysis to performance over time.  The recommendations and assessments do not include an 

adequate analysis under Education Code sections 47607.3 and 52060 to measure and report pupil 
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achievement, which requires consideration of all of the following over the course of the term of 

the charter:  

  

i. Statewide assessments; 

ii. The Academic Performance Index; 

iii. Student Completion of A-G or CTE courses; 

iv. English Learner progress towards proficiency as measured by the CELDT; 

v. The English Learner reclassification rate; 

vi. Percentage of students receiving an AP score of 3 or higher; and 

vii. Student performance on college preparedness assessments.  

(Cal. Ed. Code section 52060(d)(4)(A-G).)  

 

 It is important to note that although Staff listed the statistics and hard data relating to all of 

these, the recommendations and assessments contain no actual analysis of the academic 

performance of MSA compared to the LAUSD and residential schools.  We note that with regards 

to English Learner reclassification and college preparedness assessment, MSA has significantly 

outperformed LAUSDs similar schools median and the resident schools’ median in the vast 

majority of cases. The Staff report shows EL reclassification rates (the percentage of English 

Learners who tested out of that category into English proficiency) are 33%, 30% and 51% (at MSA 

1, 2 and 3, respectively), about twice the rate of any nearby resident schools. Because MSA 

students are successfully gaining English proficiency, the EL students are not the same students 

from year to year. In other words, MSA is actually punished for its success at teaching students 

English faster. The students classified as RFEP are the recently reclassified students. Those charts 

show that MSA students are consistently out-performing surrounding schools. This is shown 

clearly on page 6 of 10 in the MSA 1 PDF (PDF page 11 of 55).  

 

Each MSA school up for renewal has achieved nearly perfect cohort graduation rates 

(98%, 100%, and 98%, respectively), compared with Staff’s calculation of comparison schools: 

85% for students attending Gardena Senior High and 84% for students attending Reseda Senior 

high. Staff failed to report on the number one goal of the LAUSD board, college readiness. 95 % 

of MSA seniors graduate having earned a C or better in A-G University of California eligible 

courses, whereas similar and nearby LAUSD schools range from 29 to 42%.  

 

Instead of providing detailed analysis on the tremendous academic performance of MSA, 

and providing concrete evidence of considering these as the “most important factor” in determining 

whether to recommend renewal, Staff instead dismiss the entirety of MSA’s academic performance 

in favor of alleged operational and petition deficiencies, many of which are demonstrably false.  

These alleged deficiencies, when read closely, can effectively be reduced to simple frustration by 

Staff that communication and operations of the school was not exactly as they demanded, which 

has no bearing whatsoever on the ability of the school to successfully carry out their educational 

program, which is the legal standard that LAUSD is trying to argue has not been met.   
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B. The Staff recommendations fail to provide substantial evidence connecting the alleged 

deficiencies to Staff’s findings. 

 

Staff alleges that “operational deficiencies” and a “pattern of insufficient responses to 

inquiries” substantially outweigh the academic performance of the schools. (Staff 

Recommendations, p.3.)  However, Staff fails to make any connection whatsoever to how such 

allegations, even if true, would create a situation where MSA is “demonstrably unlikely to 

successfully implement the educational program set forth in the petitions.” (Cal. Ed. Code section 

47605(b), 47607(b); emphasis added.)  The data provided by Staff themselves, not to mention the 

consistent academic success of the MSA schools over the last fourteen years in the case of MSA-

1 and nine years in the case of MSA-2 and MSA-3, directly contradicts any connection between 

the alleged deficiencies and the ability of MSA to implement its educational program.   

 

As provided above, Staff are required to provide “substantial evidence” to support its 

findings for a recommendation for non-renewal. (Cal. Ed code section 47607(e) and 47607(f)(2); 

Schools, supra at 278.)  We again reiterate that “substantial evidence”, at minimum, requires Staff 

to provide an analysis “to bridge the gap between raw evidence and ultimate decision or order.” 

(Topanga, supra at 515.) Staff makes no connection from their allegations to an inability to provide 

the educational program, but instead contend, almost exclusively, that insufficient communication 

hampered the Districts’ abilities – there is no mention of how the alleged activity negatively 

impacted the educational program, or the ability of MSA to carry it out. (Staff Findings of Fact in 

Support of Denial, section V(A)(1).)  The recommendations set out that all of the MSA schools up 

for renewal met the eligibility criteria with regards to academic performance, answering “Yes” to 

the question “has the charter school presented clear and convincing evidence of academic 

performance that is at least equal to or greater than the academic performance of Resident Schools 

and District Similar Schools?”. (Staff recommendations, section IV(c); emphasis added.). 

 

As LAUSD Staff have provided no evidence whatsoever as to how the alleged deficiencies 

at MSA affect MSA’s ability to continue its highly successful academic program, the Staff findings 

must be rejected.  It is clear that these issues are merely a pretext for the real reasons LAUSD seeks 

to close these schools. Furthermore, the Staff did not express these concerns to MSA prior to the 

release of the Staff recommendation for denial, robbing the MSA schools of any meaningful 

opportunity to address the concerns.  LAUSD’s actions effectively result in a revocation of the 

charter petition without providing for appropriate notice and denying MSA the required ability to 

respond to or engage in a cure for any alleged deficiency. (Ed. Code section 47607(d).)  Surprising 

the charter schools last minute with a recommendation for denial is contrary to the legislative intent 

that charter schools receive notice of alleged violations and be provided an opportunity to do better. 

(Education Code section 47607.) It is also fundamentally contrary to the intent of the Legislature 

that charter schools be held accountable for academic performance rather than strict adherence to 

rules.  Education Code section 47601(f) states that it is the intent of the Legislature to “hold the 

schools established under this part accountable for meeting measurable pupil outcomes, and 

provide the schools with a method to change from rule-based to performance-based accountability 

systems.”  It is also impossible for MSA to create vigorous competition with LAUSD (Education 

Code 47601(g)) if LAUSD fails to note these concerns through the proper process and then seeks 

to raise these issues at the eleventh hour during a renewal process. Even aside from the statutory 
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requirements, the Settlement Agreement expressly calls for LAUSD to provide notice to MSA and 

an opportunity to cure if any new issues arise after the Settlement Agreement.   

 

Moreover, the State Auditor made a specific recommendation in relation to the District’s 

actions with three prior Magnolia renewals that “LAUSD should develop procedures to provide 

charter schools with a reasonable amount of time for an appropriate response or to remedy 

concerns.”  Although the District claims that it has fully implemented this recommendation, this 

is not evidenced by the manner in which the District has handled this issue.  For some reason, the 

District continues to treat MSA differently than other charter schools and has continued its bad 

practice of not providing Magnolia notice and an opportunity to cure problems that it identifies. 

 

Certainly these actions offend the principles of good faith, fair dealing and due process, 

and evidence that the renewal process and the reasons given by LAUSD are simply pretext.  

 

II. The Staff Recommendation Misinterprets and Inappropriately Uses the Magnolia 

Educational Research Foundation/LAUSD Settlement Agreement.  

 

A. MSA 1, 2, and 3 were not the subject of the Magnolia Educational Research 

Foundation/LAUSD Settlement Agreement.  

 

A glaring error of the Staff recommendation is its allegations of MSA 1, 2, and 3 violating 

the Magnolia Research Foundation/LAUSD Settlement Agreement (“Agreement”), which was 

entered into on the basis of Magnolia Science Academies 6, 7, and 8 – none of which are up for 

renewal under this submission.  The Staff fails to provide any argument as to why it summarily 

disregards the fact that each of the MSA schools are authorized under separate petitions and are 

considered separate local educational agencies.  Instead, Staff simply lumps each MSA school 

together and inappropriately applies conditions from the Agreement to schools that have not failed 

to meet it.   

 

Here, MSA 1, 2, and 3 have submitted petitions, and none of them were the subject of the 

Agreement.  It would be highly improper to make findings that one local educational agency is 

subject to closure due to the allegation that a separate local educational agency failed to meet 

communications expectations.  The actions and argument of Staff would be akin to the State Board 

of Education ordering the closure of every LAUSD school on the basis that one or more schools 

had allegedly communicated less quickly than the State Board had requested. Clearly such an 

action is nonsensical and offends traditional notions of fair-play and justice, not to mention the 

tremendous harm it would cause students and school staff.  It is clear that these issues are merely 

a pretext for the real reasons LAUSD seeks to close these schools. 

 

B. The Staff fails to present sufficient evidence other than the Settlement Agreement to 

support their findings.  

 

As MSA 1, 2, and 3 were not the subject of the Settlement Agreement, its use as a factor 

in developing Staff’s findings is highly improper.  Staff relies entirely on a vague unsupported 

statement as their “substantial evidence” that MSA is “demonstrably unlikely” to continue the 
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successful academic program they have operated for over a decade.  The statement cited to support 

the staff’s allegations that other factors “substantially outweigh” the academic success of MSA is 

that the schools “need to more consistently follow [their] board-approved fiscal policies and 

procedures.” (Staff Findings of Fact in Support of Denial, section V(A)(2).)  

 

The fiscal policies cited as needing to be followed “more consistently” are well above and 

beyond those required under generally accepted accounting principles (“GAAP”) and Staff provide 

no specific instances of MSA actually straying from the policies, instead utilizing generalities.  

Here, as with other areas of the recommendations, the Staff fails to provide the required 

“substantial evidence” to support their findings. Even more illustrating is that, despite the 

statements of Staff, each of the three MSA schools up for renewal have met LAUSD’s own rubrics 

for renewal contained in the Staff’s recommendation and assessments, including meeting the 

Student Achievement and Educational Performance standard, the Governance standard, the 

Organizational Management, Programs and Operations standard, and the Fiscal Operations 

standard on the basis of the rubric listed in the Staff Assessment documents themselves.  We note 

that included within this rubric is the fact that all of the MSA schools under consideration have 

consistently shown ending positive net assets and positive net incomes, have had positive financial 

certifications, and have unmodified financial audits with no material weakness or deficiencies 

reported. (Staff Assessments, section IV.)  LAUSD simply cannot replace the judgment of an 

independent auditor conducting an audit pursuant to the California Charter Schools Act with its 

own – to do so would undermine both the legislative intent behind the audits themselves and the 

vigorous competition that is supposed to be taking place between school districts and charter 

schools.  Moreover, although not noted in the Staff Report, these schools and the Magnolia 

Education and Research Foundation (“MERF”) has also had higher than the legally required 

minimum financial reserves and MERF recently received a very favorable bond rating by Standard 

& Poors.  The District is aware of all of these factors because the District receives copies of the 

MSA financial statements and independent audit reports.  MERF also informed District staff about 

the Standard & Poors rating.  However, the Staff Report does not acknowledge any of these 

accomplishments by MSA. 

 

Staff effectively ignores that the MSA schools have both met the LAUSD rubric standards 

and have a clear record of improving pupil academic achievement, and the only evidence put 

forward to support their findings are allegations of non-compliance with a settlement agreement 

related to other local educational agencies.  The fact that the MSA schools at issue here are 

operated by an organization the Staff dislikes or alleges did not communicate quickly enough about 

other schools cannot be considered “substantial evidence” in support of the findings here, as there 

is no connection to the ability of these three schools to carry out their educational program. It is 

clear that these issues are merely a pretext for the real reasons LAUSD seeks to close these schools. 

 

C. Even if the Agreement applied to MSA 1, 2, and 3, an allegation of violation of the 

Agreement is not a sufficient basis for non-renewal.  

 

The Charter Schools Act defines the procedure and limited reasons a charter school may 

be non-renewed, which require that staff make “written factual findings, specific to the particular 

petition” that support at least one of the following:   
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i. The charter school presents an unsound educational program for the pupils 

to be enrolled in the charter school. 

ii. The petitioners are demonstrably unlikely to successfully implement the 

program set forth in the petition. 

iii. The petition does not contain an affirmation of each of the conditions 

described in subdivision (d) [of section 47605]. 

iv. The petition does not contain reasonably comprehensive descriptions of all 

of the [fifteen elements set forth in section 47605 (b)(5)]. 

v. The petition does not contain a declaration of whether or not the charter 

school shall be deemed the exclusive public employer of the employees of 

the charter school for purposes of Chapter 10.7 (commencing with Section 

3540) of Division 4 of Title 1 of the Government Code. 

(Cal. Ed. Code section 47605(b) and 47607(a)(2).)  

 

We note specifically that the statute does not provide for the consideration of settlement 

agreements developed as part of a review of separate schools operated by the petitioner – any 

findings must be specific to the petition being considered. (Ed. Code section 47605(b).) Further, 

even if the Settlement Agreement arose out of the operations of MSA 1, 2, or 3, nowhere does 

“allegations of breach of contract” appear in the statute’s enumerated lists of reasons for denying 

renewal.  The statute is clear in its directive that a chartering authority “shall not deny” a petition, 

unless the specific enumerated findings provided for under the statute are proven by the chartering 

authority. (Id.)  As a threshold issue, the Staff does not present information regarding the specific 

petition before them sufficient to reach any of the findings authorized under statute.  Instead Staff 

attempts to shoe-horn their arguments into findings unsupported by data specific to the charter 

petitions.  

 

Staff does not contest whether MSA meet criteria (i), (iii), or (v) identified above.  Criteria 

(iv) is discussed below and does not utilize the Agreement as a basis for the finding.  The data 

clearly shows that MSA has a continuing history of increasing student academic achievement and 

had been operating its educational program for fourteen years in the case of MSA-1 and nine years 

in the case of MSA-2 and MSA-3. Staff can therefore only argue that their allegations of violation 

of the Agreement provided grounds for a finding of criteria (ii), and in fact this is effectively their 

sole argument.   

 

As discussed above however, Staff are required to present “substantial evidence” of its 

findings and to “consider increases in pupil academic achievement for all groups of pupils served 

by the charter school as the most important factor in determining whether to grant a charter 

renewal.” (Schools, Supra; Cal. Ed. Code section 47605(b), 47607(a)(3)(A) and 47607(e).)  Staff 

does not provide any such evidence of a connection between the alleged violations of the 

Agreement and the ability of MSA 1, 2, or 3 to carry out a successful academic program, nor that 

it considered increases in pupil achievement to be the “most important factor.” Further, Staff’s 

reference to the alleged violations of the Agreement as a basis for non-renewal are violative of Ed. 

Code section 47605(b)’s mandate that the findings be “specific to the particular petition”, as the 

Agreement was not specific to MSA 1, 2, or 3, but instead pertained to the Magnolia Educational 

Research Foundation’s operations of MSA 6, 7, and 8.   
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Given the above, it is clear that Staff have misinterpreted and inappropriately utilized the 

Agreement in their findings and recommendation, and that therefore the Staff recommendation 

should be withdrawn.  

 

D. Even Assuming that the Agreement Applied to MSA 1, 2 and 3 and Even Assuming that 

this was Relevant to the Denial of These Charters the Staff Report is Inaccurate or 

Misleading in Material Respects 

 

Alleged Failure to Timely Respond to OIG’s Document/Information Requests 

MERF does agree that the OIG sent a letter dated July 29, 2014 and it was responded to 

promptly by MERF.  The letter sent to MERF by the OIG references the court case which was 

filed by MERF against LAUSD and resulted in a settlement agreement.  The items requested in 

the letter were all addressed previously in the previous Audits that resulted in the settlement.  It 

was MERF’s position and understanding that the matter was closed, and no further action was 

necessary. In fact, it was not until September 9, 2015, well over 12 months after the settlement 

agreement was signed, before the OIG contacted MERF again regarding the requested items.  The 

OIG then requested the same items already produced to LAUSD and the state, and rather than go 

to court, MERF agreed to provide all the information again.  The OIG was not forced to acquire 

bank records by way of subpoena, as MERF had already provided all bank records in an electronic 

format.  Mr. Frank Cabibbi claimed that the OIG needed the originals from the bank (to show 

chain of custody) and asked us whether we would consent or if we were going to file a Motion to 

Quash.  We agreed in writing that we would not file such a Motion and allowed the subpoena to 

be served on the banks and fulfilled.  

 

MERF also met immediately with OIG in their offices in Los Angeles following receipt of 

the September 9, 2015 correspondence.  Dr. Caprice Young, CEO for MERF, Mr. William Nassar 

(attorney for MERF) and me were present in Mr. Bramlett’s office with his staff.   After this 

meeting, we requested several meetings with the OIG to identify which records they still needed 

or wanted, and whether they would agree to narrow the scope to documents they really needed for 

their investigation in order to reduce the impact of producing the documents on MERF staff.  We 

provided all of our financial records between July1, 2002 and June 30, 2015, as well as permission 

for our banks to produce all records back to July 1, 2009 (the OIG’s requested time periods). 

Production of these and other records, amounting to more than 58 banker’s boxes worth of 

information, required MERF to invest time and resources that would have been more appropriately 

allocated to the classrooms.  

 

In August of 2016, we responded in writing with some objections to allowing the copying 

of certain records (e.g., all employee W2, I9 and consultant 1099s, all individual student 

information containing birth dates, H1-B visa applications, documents containing social security 

numbers, etc.) which we felt could not be provided without a protective order, as they contained 

very sensitive information pertaining to our employees and students. Under normal circumstances, 

the sharing of these documents would violate many privacy laws.  At our recent meeting in 

September with the OIG at MERF, we agreed to make available all these records subject to a 

protective order.  After the Staff Report was issued for these three schools, Mr. Nassar received a 

letter from Ms. Christine Woods, counsel to LAUSD and the OIG indicating that these records 
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will be considered confidential and will not be released to any third parties.  As a result of this 

assurance, Ms. Young immediately agreed to allow the OIG to copy all remaining records that 

they had requested at MERF’s offices.  This process is set to occur at 1:30 p.m. on October 17, 

2016, which is prior to your vote to renew the charters. 

 

In addition, MERF agreed to make available immediately over 120 bankers boxes at our 

third party storage facility for OIG to inspect directly and allow copying and scanning. OIG did 

not want electronic documents and wanted to see the original documents and scan them on their 

own.  This offer remains open and is ready at any time for Mr. Cabibbi and the OIG team assigned 

to this matter. 

 

The items on page ten starting with Lease agreements, discounted notes, contracts through 

MPS, and student enrollee data have all been provided on multiple occasions now both in hard 

copy and electronic versions.  We can provide evidence of these transmissions if requested.  We 

are in the process of augmenting the responses after the meeting on September 26, 2016. 

 

Alleged Failure to Comply with Settlement Agreement 

 

In regard to the Settlement Agreement entered into March 10, 2015, MERF has been in 

substantial compliance with all terms of the settlement.  It has been very difficult for MERF to 

complete all of the tasks when we are simultaneously dealing with a substantial number of changes 

to our business model and structure.  We have engaged and determined a scope of work with 

FCMAT.  Thousands of pages of documents have been provided to FCMAT in response to their 

information requests.   As documents are produced, sometimes they lead to more questions and 

document requests that then need to be produced.  This process has been far more time consuming 

than we think either LAUSD or MERF intended.  However, MERF continues to work to produce 

additional documents as FCMAT requests them. In addition, Magnolia outsourced its financial 

management to EdTec and implemented a state of the art Human Resources Information System. 

All of these are tremendous undertakings requiring enormous staff time concurrent with the 

operations of the schools. FCMAT began its monthly reviews of Magnolia in September 2015 

during Magnolia’s transition to the new financial service provider and as it was implementing 

revised policies and procedures concurrent with the recommendations of the State Auditor.  

 

In June 2015, the State Auditor completed an in depth, year-long analysis of Magnolia’s 

finances and operational practices finding no wrongdoing and concluding that “although the 

financial conditions of these charter schools has improved, their financial controls still need to be 

improved.” The State Auditor provided 12 recommendations for implementation over the course 

of the 2015-16 school year. In July 2016, the State Auditor confirmed that Magnolia had fully 

implemented all recommendations over the course of the year. LAUSD staff failed to report on 

this strong operational improvement and affirmation by the state’s leading fiscal analyst. Since 

2014, Magnolia public schools has provided over 200 bankers boxes worth of documents to 

various oversight entities. 
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III. The Staff Recommendation Misquotes and Misrepresents the Charter Petition to 

Reach Its Conclusions. 

 

The second finding on which the Staff’s recommendations are based is that the petitions 

submitted by MSA do not contain reasonably comprehensive descriptions of all of the [fifteen 

elements set forth in section 47605 (b)(5)].  This finding is demonstrably false and to reach it 

required Staff to misquote and misrepresent the statements of the charter petition submitted.  MSA 

did in fact include “reasonably comprehensive descriptions” of all required elements.  

 

The recommendations outline four elements of the petitions Staff allege do not contain 

“reasonably comprehensive descriptions”: (i) Governance Structure; (ii) Employee Qualifications; 

(iii) Admissions Requirements; and (iv) Suspension and Expulsion Procedures.  We will address 

each allegation in turn.   

 

A. MSA’s petitions do in fact include a reasonably comprehensive description of the 

Governance Structure of the schools. 

 

Contrary to the statements by Staff, the petition contains specific language regarding the 

requirement that the MSA Board “hire and supervise the Chief Executive Officer and 

Superintendent” and does not delegate that duty. (MSA petitions p. 106.)  The petition further goes 

on to clearly distinguish what the role and responsibilities of the MSA Board are with regards to 

overseeing the operations of the school, including identifying specific responsibilities, including 

approving requests for proposals for any agreement in excess of $25,000.00 in accordance with 

GAAP. (Id.) In terms of delegating duties, while the petition does state that the “day-to-day 

operations” of the school will be delegated to the CEO and staff, any delegation must follow 

corporate requirements including a vote of the MSA Board to authorize such delegation. (Id. at 

113-114.)  The petition also sets out that the MSA Board may not delegate its fiduciary duties, 

including a prohibition on delegating the budget approve and revision, approval of the fiscal audit 

and perform and report, adoption of Board policies, and retains ultimate authority for all delegated 

duties. (Id.)  These provisions are much more clearly laid out than those contained in the most 

recent renewal petitions for these schools, and as such Staff’s assertion is disingenuous and 

demonstrably false.  

 

Furthermore, Staff’s assertion that the petitions do not provide adequate assurance of 

Brown Act compliance is also disingenuous and demonstrably false.  The bylaws for MSA and the 

petitions explicitly state that MSA will abide by the Brown Act. (Id. at pgs. 112-113.)  Staff 

contend that the MSA bylaws and petition would run counter to Government Code section 1090.   

MSA provides for conflict of interest procedures that comply with the Political Reform Act, 

California Corporations Code section 5233 (governing conflicts of interest for nonprofit 

organizations), and LAUSD policy – even requiring yearly Board trainings on conflicts of interest 

requirements and the Brown Act. (MSA petitions, pp. 121-122.)  The conflict of interest 

prohibitions and procedures outlined by MSA in the charter are consistent with Government Code 

Section1090, et seq. and its exception for “non-interests” and “remote-interest” transactions.  The 

language in the charter that commits the school to follow LAUSD policy as it relates to charter 

schools “as long as such policy is consistent with State or Federal laws applicable to charter 

schools” was only intended to reflect the fact that there was a bill pending in the Legislature at the 
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time the charter was submitted that would have modified conflict of interest compliance with 

regard to charter schools.  This bill was ultimately vetoed by the Governor.  The Bylaws will be 

updated to reflect compliance with Section 1090. 

 

Lastly, Staff argues that a minor inconsistency in the description of Board member 

selection procedure and staggered terms results in the description not being “reasonably 

comprehensive”; this despite Staff’s own admission that MSA has agreed to implement requested 

changes to the MSA governance structure and policies to address these issues.  Moreover, the 

Charter Schools Act does not require a petitioner to even identify a Board member selection 

procedure or a process for staggering terms, thus the District cannot argue that the petition is not 

reasonably comprehensive in this regard. 

 

As shown, MSA has in fact provided a reasonably comprehensive description of 

governance as required.  

 

B. MSA’s petitions do in fact include a reasonably comprehensive description of the 

Employee Qualifications.  

  

Staff fails to provide any explanation or basis of how they determine that a clear description 

of the qualifications for administrative positions at the school does not constitute a reasonably 

comprehensive description of qualifications, other than an un-supported assertion that 

“differentiation is expected” with a reference to differing administrative assignments.  The petition 

clearly lays out that these are the minimum qualifications, and thus MSA will obviously be seeking 

candidates with higher-than-minimum qualifications and specialized experience for particular 

positions. (MSA petitions, p. 125.) Furthermore, the petitions do indeed highlight specific and 

differentiated requirements for the positions, including highlighting the duties each position is 

expected to perform if hired, which are included in both the Employee Qualifications and the 

Governance portions of the petitions. (MSA petitions, pp. 116-119; 125-134.) We note that nothing 

in the Charter Schools Act requires the differentiation of administrative qualifications for potential 

employees.  Further, the Charter Schools Act exempts charter schools from administrative 

credentialing requirements applicable to school districts, so the petitioners are free to set 

qualifications far in excess of what is required by law.  The fact that the District would seek to 

lower qualifications for some of MSA’s administrators reflects a focus not on students, but rather 

on undermining MSA’s ability to vigorously compete against the District as intended by the 

Legislature (Education Code 47601). 

 

Given the above, MSA has in fact provided a reasonably comprehensive description of the 

employee qualifications.  

 

C. MSA’s petitions do in fact include a reasonably comprehensive description of the MSA 

admission requirements.  

 

Staff asserts that the petitions did not contain a description of the implementation of a 

lottery, how preferences are qualified for, and how parents and guardians would be alerted.  This 

assertion is disingenuous and demonstrably false.   
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MSA included comprehensive information on its lottery process in the petition on pages 

132-133, which includes the location of the lottery (the school-site), the method of qualifying for 

preferences (specifies the list of enrollment preference and qualifications for preferences), the 

requirements for recording and auditing the lottery (video recording, documents required, and an 

invitation to LAUSD representatives), the method by which the lottery will occur (through random 

drawing at each grade level, with placement on a grade-specific wait-list in the order drawn if 

capacity is met), as well as the process and timeline for notifying parents or guardians of the results 

(written notice, provision of an enrollment packet, a waiting period for response, and a requirement 

of at least two phone calls to confirm.)   

 

D. MSA’s petitions do in fact include a reasonably comprehensive description of the 

Suspension and Expulsion procedures.  

 

Staff asserts that MSA’s petitions provide for suspension for “willful defiance” in 

contravention of Education Code section 48900(k)(1), that it creates concern that students would 

not be held accountable, that the list of offenses are inconsistent with the handbook, and that the 

procedures for the hearing body for discipline are not provided.  To reach this conclusion Staff 

misquotes the petition and ignores the language provided, and thus their findings are disingenuous 

and demonstrably false.   

 

The MSA petitions provide for very clear discipline policies including that all discipline 

be completed in accordance with Education Code section 48915. (MSA petitions, p. 138.)  The 

petitions are also clear that any “behavioral violation” discipline requires three warnings and 

results in a conference between the student, the administration, any specialized staff assigned to 

the student, and the student’s parent or guardian. (Id.) Following the meeting, the group would 

provide for a student agreement outlining expectations, timelines and consequences for violating 

the student agreement. (Id.)  MSA has no policy or statement in its petition that it may suspend 

students on the basis of “willful defiance” in contravention of Education Code section 48900(k)(1), 

and in fact, MSA’s policies clearly favor restorative justice practices.  MSA also provides explicit 

descriptions of its procedures for disciplinary hearings. (Id. at 150.)  

 

Moreover, even assuming that LAUSD staff’s assertions had been true, MSA has a right 

to have different disciplinary processes than LAUSD.  The Legislature considered SB 322 this 

term that would have aligned charter school discipline practices with school districts, but expressly 

declined to do so.  Moreover, MSA’s actual suspension and expulsion outcomes are much lower 

than those of LAUSD.  MSA’s suspension and expulsion rates range from 0.1 to 0.2% versus a 

0.9% rate of LAUSD. 

 

As shown, Staff’s finding that the charter petition does not contain a reasonably 

comprehensive description of the required elements is disingenuous and demonstrably false.  Thus 

the Staff’s recommendation should be withdrawn.   

 

IV. Comments by the Board President Demonstrate Lack of Due Process 
 

Quotes in the LA Times attributed to LAUSD Board President Steve Zimmer indicate a 

level of bias that requires him to recuse himself from this decision. 
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Actions in front a public board, such as a planning commission or school board, that relate 

to a specific case like Magnolia’s are considered quasi-judicial actions. (Today’s Fresh Start, Inc. 

v. Los Angeles County Office of Education (2013) 57 Cal. 4th 197, 214.) Ultimately, the due process 

question is whether there is “an unacceptable probability of actual bias on the part of one of the 

decision makers.” (Nasha v. City of Los Angeles (2004) 125 Cal. App. 4th 470, 473.)  Put another 

way, procedural due process in the administrative setting requires that the hearing be conducted 

“before a reasonably impartial, noninvolved reviewer.” (Gai v. City of Selma (1998) 68 Cal. App. 

4th 213, 219.) 

 

“In order to prevail on a claim of bias violating fair hearing requirements, [a party] must 

establish an unacceptable probability of actual bias on the part of those have actual decision 

making power over their claims.” (BreakZone Billiards v. City of Torrance (2000) 81 Cal. App. 

4th 1205, 1236.) 

 

On October 12, 2016, prior to the publishing of the Staff report, LAUSD board president 

Steve Zimmer is quoted by the LA Times as follows: 

 

“L.A. school board president Steve Zimmer, however, says Magnolia’s past 

actions remain a problem. Magnolia never indicated it intended to import 

teachers en masse, Zimmer said, when before the Board of Education for 

approval.” 

 

The article also references the Staff concerns:  

 

“L.A. Unified has not yet released its rationale for recommending that the 

schools’ renewal requests be denied. But sources inside and outside the 

district make it clear that one major issue is Magnolia’s foreign workers, 

most of whom came in to teach.” 

 

It is clear based upon these reports that Mr. Zimmer has made statements that evidence his 

opposition to Magnolia and its petitions.  It is very significant that these statements have been 

made before he has received District Staff’s reports or any official response from MSA to the Staff 

Report on MSA 1, 2 and 3.  This sort of predetermination of outcome evidences the very sort of 

probability of actual bias that is of concern to the courts. 

 

V. The Staff Recommendation Discriminates Against MSA on the Basis of Ethnicity or 

National Origin.  

 

As the Staff findings and recommendation are clearly erroneous, actively misconstrue the 

petition’s language, misrepresents data, and makes unfounded assertions, we are forced into the 

assumption that the findings and recommendations are based on other factors.  We express 

significant concern as it appears the actions of LAUSD Staff in this instance are designed to move 

the LAUSD Board to act not on the basis of MSA’s actual compliance with the requirements for 

renewal under the law, but instead to act on the basis of the national origin and religion of many 

of MSA’s staff and Board members. 
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The California Constitution enshrines the rights of the people and their organizations, 

amongst which is the requirement that “the State shall not discriminate against, or grant 

preferential treatment to, any individual or group on the basis of … ethnicity, or national origin in 

the operation of public employment, public education, or public contracting.” (Cal. Const., Art. I, 

Sec. 31(a); emphasis added.) The “State” is defined as any political subdivision of the state, 

including specifically, school districts. (Id. at Sec. 31(f).)  Furthermore, the California Constitution 

provides that “[t]he remedies available for violations of this section shall be the same… as are 

otherwise available for violations of then-existing California antidiscrimination law.” (Sec. 31(g).)  

The California Supreme Court holds that “discriminate” means to “make distinctions in treatment, 

show partiality (in favor of) or prejudice (against).” (Hi-Voltage Wire Works, Inc. v. City of San 

Jose (2000) 24 Cal.4th 537, 559.)  Further, federal courts interpreting California law have held that 

“[w]hen the government expressly classifies persons on the bases of race or national origin … its 

action is ‘immediately suspect’… such a lawsuit need not make an extrinsic showing of 

discriminatory animus or a discriminatory effect to trigger strict scrutiny.” (Mitchell v. 

Washington, 818 F.3d 436, 445-446 (9th Cir. 2016), quoting Jana-Rock Constr., Inc., v. N.Y. State 

Dep’t of Econ. Dev., 438 F.3d 195, 204-205 (2d Cir. 2006).)  Under a strict scrutiny standard, the 

defending agency “has the burden of proving its racial classifications ‘are narrowly tailored 

measures that further compelling governmental interests’.” (Johnson v. California (2005) 543 U.S. 

499, 504.)   

 

It is highly inappropriate that LAUSD Staff’s findings would focus not on the specific 

petitions in front of them, as is required under the Charter Schools Act as explained above, but 

instead on issues related specifically to the Agreement regarding MSA 6, 7, and 8.  The Agreement 

states that the “District agrees not to raise issues contained in the [State audit] that were previously 

contained in staff reports or VLS report.” (Exhibit 1, Settlement Agreement.) While the District 

certainly has the right to continue its oversight duties and to investigate “new concerns unrelated 

to the District’s prior review”, they cannot continually utilize the previous issues to harm MSA. 

(Id.)  Staff’s recommendation here is almost entirely premised on raising issues addressed in the 

State’s audit, and specifically re-asserts claims related to MSA’s bringing in highly-qualified 

teachers from Turkey on H1-B visas. (Staff Findings, section V(1)(b) bullet point 3.) 

 

We note that the issues raised regarding the H1-B visas and the hiring of highly-qualified 

teachers from Turkey was already found to be appropriate under the State’s Audit. (available at 

https://www.bsa.ca.gov/reports/summary/2014-135R).  Thus, Staff’s raising of the issue is 

violative of the Settlement Agreement.  More disturbing, however, is the fact that this issue appears 

to have only been raised against MSA, or has been particularly focused on MSA, which leads us 

to conclude that this may be as a result of animus against people of Turkish origin and people of 

Islamic faith. We are informed that Amsterdam & Partners, LLP, who is reported to be paid 

$50,000.00 per month by the Erdogan government, has made allegations specifically targeting 

MSA and their Staff. (Ianthe, Jeanne Dugan and Douglas Belkin. Erdogan War on Cleric Hits U.S. 

Classrooms. Wall Street Journal, September 23, 2016.)  We also have possession of the filing done 

with the U.S. Department of State referencing meetings between representatives of the Republic 

of Turkey and LAUSD Board member Steve Zimmer.  (See Exhibit 2). 

 

The Erdogan government has been relentless in attempts to dismantle or destroy any 

educational organization it deems as “inadequately loyal to the current government”, including 

https://www.bsa.ca.gov/reports/summary/2014-135R
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dismissing or jailing over 27,000 academics in Turkey and seeking the suppression of academics 

of Turkish origin throughout the world. (Middle East Studies Association, et al. Threats to Higher 

Academic Freedom in Turkey. July 21, 2016 [signed and supported by over fifty academic 

associations]; Middle East Studies Association.  Letter to Secretary of State John F. Kerry 

regarding Turkish government measures taken against universities and academics. August 19, 

2016; Pestano, Andrew. Turkey’s Academics Banned from Leaving in Post-Coup Crackdown. 

United Press International, July 20, 2016.)   The Erdogan government’s attempts to silence dissent 

has been especially fierce against any person of Turkish origin who has expressed support for the 

social practice of “hizmet”, which literally means “to serve” and encourages “support for human 

rights, equal opportunity, democracy, non-violence and the emphatic acceptance of religious and 

cultural diversity” as shared human values. (Alliance For Shared Values. http://www.afsv.org, 

accessed October 16, 2016.)  It appears the workings of the Erdogan government to purge Turkish 

academics have affected even LAUSD, resulting in this attempt to shut down high-performing 

California public schools serving thousands of low-income and minority students.  

 

While some MSA staff and Board members may personally support the “hizmet” social 

concept, MSA has been singularly focused on establishing high-performing public schools. To do 

this, MSA employs highly-qualified teachers in the Science, Technology, Engineering and Math 

(“STEM”) fields, which are difficult to find for any school, to the benefit of MSA students and 

consistent with MSA’s focus on improving student performance in STEM.  MSA schools have 

consistently won national awards in science and robotics and have developed strong programs in 

these areas due to the unique qualifications of teachers brought in under the H1-B program. Filling 

STEM positions with highly-qualified teachers has become extremely difficult and expensive; and 

the H1-B visa process greatly assisted MSA with this issue.  Furthermore, given that the majority 

of students served by MSA schools are from immigrant or minority communities, connecting them 

with teachers who have personal experiences as immigrants and minorities is an important aspect 

of spurring interest in STEM and encouraging academic success in these communities.  

 

We are aware of no reason why LAUSD would continue to consider the H1-B expenditures 

of MSA improper when the issue has been determined as permissible under the State audit and 

under the Settlement Agreement, unless LAUSD were utilizing the national origin or religion of 

MSA staff as a factor in their determination of whether to recommend MSA schools for renewal, 

or in their application of investigatory powers. In fact, we are informed that Los Angeles Unified 

School District itself has filed well over 100 labor conditional applications for H1B visas and 

dozens of labor certifications for green card from fiscal year 2013 to 2015. Los Angeles Unified 

School District was ranked 791 among all visa sponsors. Please note that 12 LCA for H1B Visa 

and 18 LC for green card have been denied or withdrawn during the same period. (see 

http://visadoor.com/h1b/index?company=los-angeles-unified-school-

district&job=&year=2015&state=CA&case status=Certified&submit=Search and 

 http://visadoor.com/h1b/index?company=los-angeles-unified-school-

district&job=&year=2015&state=CA&case_status=Certified&submit=Search).  This sort of 

double standard by a government agency simply will not stand in a court of law.  It underscores 

that the fact that the District’s stated concern regarding the amount of funds MSA spent on H1-B 

visas is simply a pretext. 

 

 

http://www.afsv.org/
http://visadoor.com/h1b/index?company=los-angeles-unified-school-district&job=&year=2015&state=CA&case_status=Certified&submit=Search
http://visadoor.com/h1b/index?company=los-angeles-unified-school-district&job=&year=2015&state=CA&case_status=Certified&submit=Search
http://visadoor.com/h1b/index?company=los-angeles-unified-school-district&job=&year=2015&state=CA&case_status=Certified&submit=Search
http://visadoor.com/h1b/index?company=los-angeles-unified-school-district&job=&year=2015&state=CA&case_status=Certified&submit=Search
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The fact that LAUSD is engaged in the very same visa practices that it seeks to criticize 

MSA for, combined with the meetings of LAUSD Board President with representatives of the 

Erdogan government and the lack of any evidence sufficient to support the findings expressed by 

Staff, make it appear that the motivation behind LAUSD’s actions are based on the Turkish origin 

or religious beliefs or association of some MSA staff and board members.  The use of race or 

national origin or religious beliefs in such a manner is discriminatory and violative of the federal 

and California law regarding Equal Protection.  

 

 Given the above analysis, we demand the LAUSD Superintendent intervene and direct 

LAUSD Charter School Division Staff to cease and desist their discriminatory practices and amend 

the Staff recommendations to comport with law and the Agreement.  Should the Superintendent 

fail to do so, MSA reserves the right to seek any and all legal remedies available to them.   

 

 

 

Sincerely, 

LAW OFFICES OF   

   YOUNG, MINNEY & CORR, LLP 

 

 

   Jerry W. Simmons 

   ATTORNEY AT LAW 

 

 

cc:  Caprice Young, CEO, Magnolia Public Schools  
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